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AN 



INTRODUCTORY LECTURE, 



Gentlemen, 

In undertaking the duties of the o£|ce which has 
been conferred upon me, it is but natural that, 
however sanguine may have bieen the anticipations 
which led me to seek it, I should survey the pro- 
spect which it opens to me with some feelings of 
anxiety. 

I cannot but be aware that, although the plan of 
teaching English law by means of lectures has been 
adopted for some years, and not without a con- 
siderable share of success, still it has not become 
familiar to the habits and feelings of professional 
men — it has not yet naturalised itself among us. 
This circumstance creates a twofold diflSculty, in- 
asmuch as there is no particular method of instruc- 
tion marked out for the professor by the accumu- 
lated experience of others ; nor, on the other hand, 
does there exist any very definite notion of the 
nature or extent of the instruction to be looked for 
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in his lectures. Hence it can hardly happen but 
that the expectations of the student should be fre- 
quently disappointed, and that the endeavours of 
the professor should be subject at least to occa- 
sional failure. 

Notwithstanding these difficulties, I entertain 
some confidence of success^ from a strong convic- 
tion that oral instruction is peculiarly well suited to 
the elementary study of the law ; for, although the 
ultimate questions that arise in practice are com- 
plicated and infinite, yet the elements themselves 
are comparatively simple, and capable alike of sys- 
tematic arrangement and of familiar illustration. 

This is the mode in which legal studies are com- 
menced in every country except our own, in which 
law is pursued as a profession. True it is that, 
among us, lawyers have hitherto been formed with 
little other professional education than what may 
be gathered in the routine of practice; but are 
we, therefore, to conclude that there is in English 
law some peculiarity which renders systematic in- 
struction either inapplicable or superfluous? In 
answer to this question, it will be enough for me 
to appeal to the success which has attended the 
efforts of those whom I may be proud to call our 
fellow-labourers, in the United States of America. 

The law of England is, indeed, in its form and 
its expression, peculiarly practical. A practical 
education is therefore more, perhaps, than in any 
other system, indispensably requisite. The con- 
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yiction of this necessity appears to have led very 
generally to the conclusion, that all other means 
of acquiring legal knowledge are at least useless, 
if not absolutely pernicious. This opinion appears 
to me to imply a misconception of the nature of 
elementary instruction, the main object of which 
is not to supersede practical education, but to 
be an introduction and a companion to it. In 
the prosecution of this object, it should be the 
constant aim of the professor to prepare the mind 
of the student,— to facilitate his progress, — and to 
put him in possession of the means of ultimately 
attaining to a more complete mastery over his sub- 
ject than he could acquire by any more desultory 
way of study. 

The characteristic of an education merely prac- 
tical is, that it throws the beginner at once upon: 
matters of detail, and leads him to deal with 
principles, only in their application to individual 
cases. The effect which is produced by this train- 
ing on the mind of the student may, in after-life, 
be clearly traced in the habits and language of the 
practitioner. Ask an English lawyer for the defini- 
tion of a right, and you will generally find that he 
is embarrassed in his answer ; but lay before him a 
statement of facts, in which the right in question 
is involved, and no man will be more prompt to 
advise whether an action will lie. Nay, so entirely 
are the members of the legal profession in this 
country absorbed in the consideration of details. 
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that they do not even aspire to any higher repu- 
tation. Willingly conceding to foreign jurists the 
palm of superior science, it is enough for them to 
attain the less exalted praise of superior skill. 

This circumstance may, no doubt, in part be 
attributed to the character of the English turn 
of mind, of which it has justly been observed, that, 
as in other subjects, so likewise in jurisprudence, 
it exhibits a fact of a twofold nature — on one side 
good sense and practical ability ; on the other, the 
absence of general ideas and elevation of mind on 
theoretical questions. 

This peculiarity of the professional character, 
whatever may be the cause on which it originally 
depends, is no doubt confirmed and perpetuated 
by being at so early a period impressed upon the 
mind of the student. 

Supposing however, for a moment, that all higher 
views are beyond the scope of a practical lawyer, 
and supposing that there is, in truth, no object 
to be sought for in legal education beyond that 
of training up a skilful advocate, still I think it 
will require but little consideration to perceive that 
even this object would not only be more easily, 
but more effectually attained by the help of ele-* 
mentary instruction. 

One of the faculties most important to the for- 
mation even of a practical lawyer, is the power of 
systematic arrangement. By this faculty it is that 
when a question is proposed, he is enabled to view 
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it» not merely as an isolated pointy but also in 
all its various and complicated relations. His 
mind thus lights^ as if by intuition, on the percep- 
tion of real analogies, rejecting all such as are 
false, accidental, or merely apparent. The way 
in which this faculty assists the practitioner in the 
exercise of his profession, is by enabling him to 
form his opinion with superior strength and cor- 
rectness of judgment, and to support this opinion, 
when formed, with a combination of arguments at 
the same time so various in detail, and so harmo- 
nious in principle, as to present a general consistent 
view of the relations between the point in question 
and the other portions of the system, and to deter* 
mine at once the place to be assigned to it in that 
system, considered as a whole. The effect that this 
mode of treating a subject will produce on the 
minds of those to whom it is addressed will, I be- 
lieve, be almost invariably found to be, beyond all 
measure, greater than any that can be brought 
about by the most consummate skill and astuteness 
in the employment of desultory topics. 

There are, indeed, men of minds so strong and 
clear, that, under any circumstances, they will at* 
tain to this power of arrangement. Although their 
knowledge consisted originally in a mere accu- 
mulation of details, they will yet create some kind 
of classification ; they will acquire something like 
a perception of the mutual relations' and coherency 
of the several parts of the system ; and thus be 
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enabled^ more or less^ completely^ to grasp and com- 
prehend it as a whole. 

These, however, are but brilliant exceptions: 
there are few minds that have vigour enough to 
reduce their mass of knowledge into order; and 
even in those few I think it may be observed that 
the order and the classification at which they arrive 
are frequently founded more on the character of 
their own minds than on any philosophical view 
of the nature of things, and consequently, though 
perfectly adapted to their individual use, are but 
little calculated to direct the labours or facilitate 
the studies of others. It is to a consciousness of 
this circumstance — perhaps I may be permitted 
to say, to a consciousness of this defect — that I 
would attribute the fact, that men who evidently 
had, in their own minds, a comprehensive view 
of law, have, in their writings, carefully and in- 
tentionally avoided everything like an approach 
to systematic arrangement* 

Where shall we look for a mind stronger than 
that of the commentator on Littleton ? Where for 
a mind clearer than that of the annotator on Saun- 
ders? These two writers, extremely different in 
character, and living in times far distant from one 
another, yet agree in this one point, that although 
their works were intended to be elementary and 
institutional, they have nevertheless adopted a form 
of composition which renders them singularly ill- 
adapted to the use qf the beginner. 
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The unsystematic form in which law is presented 
to the practitioner, and even to the advanced stu- 
dent, appears to me to be an additional reason 
for endeavouring to furnish the beginner, in the 
first instance, with such a general view of the sub- 
ject as shall enable him, in his subsequent pro- 
gress, to give an arrangement to the details which 
would othervnse crowd upon him in hopeless con- 
fusion. 

The difficulties which the student has to encoun- 
ter when thrown at once upon the usual routine of 
study, without such preparatory instruction, are 
so clearly described by Dugald Stewart, that I can- 
not refrain from quoting the passage : — 

'' I have heard it observed," says he, " that those 
who have risen to the greatest eminence in the pro- 
fession of law have been in general such as had at 
first an aversion to the study. The reason proba- 
bly is, that to a mind fond of general principles 
every study must be at first disgusting which pre- 
sents to it a chaos of facts apparently unconnected 
with each other. But this love of arrangement, if 
united with persevering industry, will at last con- 
quer every difficulty — will introduce order into 
what seemed, on a superficial view, a mass of confu- 
sion, and reduce the dry and uninteresting detail of 
positive statutes into a system comparatively lumin- 
ous and beautiful." 

These feelings of disgust, which, even to minds 
capable of rising to the greatest eminence, create 
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such difficulties as it requires persevering industry 
to conquer, it will be the first object of the professor 
to remove. He will endeavour by tracing out the 
coherency of the general principles, and explaining 
the mode of their application to individual cases, to 
present to the beginner the study of the law, no 
longer as a mass of confusion — no longer as a chaos 
of unconnected facts — but as a system gradually 
unfolding itself to his view, and one which, even in 
the early stages of his progress, he can perceive to 
be comparatively beautiful and luminous. 

The same feelings of aversion with which the 
study of our own law is beset, are also described by 
Justinian as obstructing the study of the Roman 
law, in a passage which, though it is probably fa- 
miliar to many of my hearers, I should nevertheless 
think myself justified in noticing, were it only for 
the striking similarity that exists between the views 
which it contains and those I have already quoted ; 
it possesses, however, a higher claim on our atten- 
tion than the observation of the speculative philo- 
sopher, inasmuch as it does not consist in the mere 
statement of a psychological fact, — but, on the con-* 
trary, has a direct practical purpose, and adverts 
to the evil only to suggest the remedy. Speaking 
of the exposition of the Jura Pupuli Romani, the 
author of the Institutes observes, — '' Ita videntur 
posse tradi commodissim^, si prime levi ac simplici 
vi&, post deinde diligentissimd atque exactissimi 
interpretatione singula tradantur : alioqui si statim 



Digitized by 



Google 



11 

ab initio^ rudem adhuc et infirmum animum studi- 
os! multitudine ac varietate rerum oneraverimus ; 
duorum alterum^ aut desertorem studiorum effici* 
emus^ aut cum magno labore^ ssepe etiam cum dif- 
fidentia (quae plerumque juvenes avertit) seriiis ad 
id perducemus^ ad quod leviori vid ductus, sine 
magno ]abore, et sine ull& diffidenti4 maturius per^ 
duci potuisset."* 

In applying these views of the imperial legislator 
to the present condition of the study and practice 
of English law, it will be readily acknowledged on 
the one hand, that the more laborious branch of 
professional education, which consists in commu- 
nicating an accurate knowledge of details, — " di- 
ligentissima atque exactissima interpretatio singu*- 
lorum,*^ — must necessarily be sought for in the 
chambers of the practitioner; but, on the other 
handy it is, I think, equally clear that the first and 
introductory method of instruction, the object of 
which is to enable the student, in the course of 
his subsequent labours, to proceed with greater 
facility, and with little or no risk of being dis- 
heartened or disgusted, — the via levis ac simplex — 
is one which afibrds a sphere of utility peculiarly, 
adapted to the office of a public teacher. 

This method of instruction appears to be parti- 
cularly required by the eminently historical charac- 
ter of English law : not only are its details in a state 

♦ Inst. Lib. i. tit- 1. 
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of continual change^ but even the general form of 
the system itself — if viewed for a period of any con- 
siderable length — will always be found to have been 
gradually accommodating itself to the improved 
condition of society. 

If we look back to the age of James L we shall 
obtain in the writings of Sir Edwark Coke a general 
view of the English law in the first stage of its pro- 
gress from feudalism. In his commentary upon 
Littleton, we perceive that important alterations 
had already taken place — that the more purely 
feudal institutions of a former age had been gra- 
dually modified and evaded — and that the law had 
endeavoured to keep pace with the march of civili- 
zation. But it will be observed, that the doctrine 
of real property engrossed the whole attention of 
the writer, and that the law, as it affects personal 
property, is rarely and only incidentally adverted 
to. Nor does it appear that any more comprehen- 
sive work was called for by the circumstances of the 
times ; on the contrary, notwithstanding its limited 
scope, the First Institute was for a long series of 
years considered as the one book requisite for the 
education of a lawyer. 

If we now look to a subsequent period, the cha- 
racter of which is preserved to us in the Commen- 
taries of Sir William Blackstone, we shall observe 
the state of the law in a more advanced stage of 
its progress. The law of real property no longer 
holds a place of exclusive importance. The law of 
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personal property is presented to the student as 
an object deserving of separate consideration. But 
still things personal are represented as not being 
paid so much regard to by our law as things real ; 
and the portion of the " Commentaries " devoted 
to them appears to be introduced as a kind of 
appendix or supplement to the more elaborate ex- 
position of the doctrines of real property. 

If the place assigned by the commentator to 
the law of personal property may be considered 
as a monument, at the same time recording the 
progress which the law> as a system^ had at that 
time made, and also affording us the means of esti^ 
mating its subsequent advances, the same purpose 
will be answered in a manner perhaps still more 
striking and illustrative, by adverting to the law 
relating to contracts in general, and to commercial 
contracts in particular. The law by which com- 
mercial dealings are regulated, known in former 
days as the Law-Merchant, or Custom of Merchants, 
had in its origin and early progress an existence 
independent of the common law ; and being, to use 
the words of Blackstone, different from its gene- 
ral rules, was considered by our lawyers as wholly 
foreign to their art. In process of time, however, 
the Law of Merchants was judicially taken notice 
of in our courts, and, at length. Was ingrafted into 
the common law, and made a part of it. 

Long before the time of Blackstone, commercial 
law had, in France, been brought into a high 
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state of consistency by the celebrated ordinances 
of Louis XIV, which constitute a sort of epoch 
in the history of Continental law ; as they form, to 
a great extent, the substance of the present Code 
de Commerce^ and may thus be considered as the 
basis of the commercial law now existing, not in 
France only, but also in the several states which 
have, in this respect, adopted the legislation of the 
French. Within a century after the promulgation 
of these ordinances, the law of contracts received 
in France that full developement which is presented 
to us in the treatises of Pothier — treatises which 
have exercised on subsequent legislation an influ- 
ence but little inferior to that of the ordinances 
themselves. 

Almost at. the same time when these treatises 
appeared in France, the first Vinerian professor of 
English law was engaged in delivering his lectures 
at Oxford. 

I beg that I may not be misunderstood as in- 
tending to find fault with the manner in which 
he has executed his task. It has, indeed, been 
alleged, that the systematic language of the Roman 
law, on which he founded his arrangement — ques- 
tionable in itself — still more questionable in its 
application to the law of England — has, at all 
events, resulted in an utter confusion of ideas, 
occasioned by a complicated misunderstanding of 
the terms employed. 

This criticism is founded in truth. Blackstone 
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adopted the theoretical views which were in his 
day prevalent among lawyers^ and has thus per- 
petuated their errors^ with the addition of some of 
his own. But this appears to me to detract but 
little from the utility of his work. His clear prac- 
tical sense has* in a great measure, remedied the 
evil which might have been expected from a faulty 
analysis. The manner in which the several sub- 
jects succeed one another, however unsystematic, 
is, with some exceptions, well suited to the con- 
venience of the student. His chief excellence, 
however, as a writer, lies in his treatment of in« 
dividual subjects — and in this I wish to speak, 
not of the means employed, but of the ends pro- 
duced. — He possesses the power of presenting 
the matter under consideration as a clear, con- 
nected, and intelligible whole. His writings thus 
command the attention of the student, and gain 
a ready entrance to his mind, producing there an 
impression so definite and lasting, that all sub- 
sequent knowledge is referred to it, and arranges 
itself around it as a nucleus. Hence it is that the 
Commentaries are referred to by the practised 
lawyer with no less satisfaction than that with 
which they are perused by the student. The faults ' 
of Blackstone it is not difficult to point out : I wish 
it were as easy to emulate his merits. 

My object in adverting to what may now appear 
to be the deficiencies of Blackstone, is in no degree 
to criticise the writer, but simply to show what was 
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the form which law, considered as a system, had in 
his days assumed. The manner in which he has 
treated the law of contracts is allowed by modern 
lawyers to be slight, unsatisfactory, and wanting in 
precision. The subject is presented in a disjointed 
shape, and mixed up in a way both unscientific and 
inconvenient, with the general consideration of per- 
sonal property. 

The train of thought which led to this arrange- 
ment may easily be traced. The law of contracts 
agrees with the law of personal property in one 
main and fundamental principle, that of adapta- 
tion to the actual wants and convenience of society. 
This I may perhaps be allowed to call the com- 
mercial principle of law. 

The principle involved in the theory of real pro- 
perty law, is that of adaptation to a state of society 
which, if it ever had a being, has long since ceased 
to exist. This is termed the feudal principle of 
law. 

As in the time of Blackstone the feudal principle 
still held a place of paramount importance, it is 
not to be wondered at that all other subjects agree- 
ing in a principle at variance with the principle 
of feudalism, should have been collected together 
under one head, without any very accurate exami- 
nation into the relation which they bore to one 
another. 

Since the time when the Commentaries appear- 
ed, the unprecedented increase of commerce and 
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of commercial wealth has been attended with a 
corresponding developement of the commercial 
principle of law : personal property has attained 
a degree of importance unknown in any former 
age. The progress of commercial law has been 
still more rapid. The judgments of Lord Mansfield 
wrought a change as salutary and as important 
as was effected in France by the ordinances of 
Louis XIV. What Lord Mansfield began has been 
completed by his successors on the Bench ; and the 
present system of commercial law^ though some- 
what complex^ is, in its details, very accurately 
defined ; and, having arisen with the exigencies of 
commerce, is especially adapted to its convenience. 
And even if we turn our attention to the law of real 
property, and examine the alterations that have 
firom time to time been made in it, we shall find 
that the general tendency has been to assimilate 
it to the law of personal property. We may thus 
trace, in the history of the law, both before and 
since the time of Blackstone, the gradual decline 
of the feudal principle, and the gradual ascendancy 
of the commercial principle. 

In America, this process has gone further than 
with us. The feudal principle, though not entirely 
obliterated, is there much feebler than in Eng- 
land. We shall, therefore, not be surprised to 
find that, in the Commentaries of Kent, the order 
of Blackstone has been reversed. Personal pro- 
perty is introduced first, as holding a place equal. 
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if not superior, to property in land in its influence 
on the well-being of society ; and commercial law 
occupies a much larger space than has been as- 
signed to it in any elementary work that has yet 
appeared in this country, 

I am afraid that I may have appeared tedious 
in thus dwelling upon a subject about which so 
little doubt could be entertained ; my object, how- 
ever, has not been simply to show that in modern 
times personal property has increased and com- 
mercial law been developed. The point to which 
I wish to draw your attention is, that the changes 
that have taken place in society have not only 
introduced alterations in the details of law, but 
have materially affected its general form and com- 
plexion, and that, consequently, a corresponding 
modification is required in the form in which it 
should be presented to the student. 

Upon a general review of the history of English 
law, it must be acknowledged that, although some 
branches of it are eminently systematic, and others 
have gradually assumed a systematic form, yet 
that, considered as a whole, it is not founded on 
any systematic arrangement; it has not adopted 
any such arrangement in its growth; nor has it 
yet had any such arrangement impressed upon it 
by scientific analysis. 

In this, as in many other respects, it bears a 
strong resemblance to the law of Rome, as it ex- 
isted at the end of the republic and during the first 
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age of the empire. You will recollect the com* 
plaint which Cicero had put into the mouth of 
Crassus^ in referring to the history of the earlier 
laws :-^'^ NuUi ftierunt qui ilia artificiose digesta, 
generatim componerent." The law was, however, 
at that time in rapid progress towards a high state 
of practical efficiency, and those who pursued it as 
a profession had already attained a high degree 
of practical skill ; but their knowledge was chiefly 
of an empiric character, and, what is perhaps more 
important to our present purpose, legal education 
had not yet made any advances towards a system- 
atic form. 

The manner in which Cicero himself pursued his 
legal studies is strikingly analogous to the way in 
which the first knowledge of English law is still 
gleaned in the chambers of the practitioner : " Ego 
autem,'' says he,* "juris civilis studio multum 
operas dabam Q. Scaevolse P. F. qui quanquam 
nemini se ad docendum dabat, tamen consulenti- 
bus respondendo studiosos audiendi docebat." 
This appears to have been the only kind of legal 
education which existed at Rome, until the more 
scientific jurists of the Empire, by introducing 
arrangement into the hitherto undigested mass, 
rendered it a fit subject for elementary instruc- 
tion. Then is presented to our view a new epoch 
in the history of Roman jurisprudence ; then began 
to arise that long series of distinguished men by 

* Brut. 89. 
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whom the ancient law was reduced into a system, 
which was for many ages only partially preserved 
in the compilations of Justinian, but which Con- 
tinental jurists, by diligently studjring the remain- 
ing fragments of earlier authorities, have long been 
endeavouring to reconstruct. 

In order to give a more complete idea of the 
plan which I have prescribed to myself, I shall now 
proceed to state the division which, as it appears 
to me, may most conveniently be made of the body 
^f English law. 

I wish it to be understood that I do not intend 
to go through the whole of this extensive subject in 
a single course of lectures, either in the present 
or any subsequent year ; on the contrary, one great 
advantage which I propose to myself from distri- 
buting the law under a variety of distinct heads, 
is, that I shall thus be enabled to select any one of 
them as the subject of a course of lectures of limit- 
ed extent : thus presenting it to the mind of the 
student as a whole, and concentrating his attention 
upon it, and at the same time keeping in his view the 
precise place which it holds in the general system. 

It lies within the peculiar province of jurispru- 
dence to give to law in the abstract its nomencla- 
ture and its method. This is a task which is allot- 
ted to another professor within the walls of this col- 
lege, and I cannot contemplate the future progress 
of the science which it will be his duty to cultivate 
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and expound, without a fervent hope that it may 
contribute its aid in introducing a more perfect 
analysis of the law of England. This is not the 
main object which I have had in view on the pre- 
sent occasion : I have limited myself to an humbler 
task. My principal aim has been to obtain such a 
distribution of the multifarious subjects which con- 
stitute the body of our law, as may be best adapted 
to practical convenience. 

The first main division which I propose is that 
which distinguishes private law from public law: 
Jus Publicum, — quod ad statum reipublicae spectat ; 
Jus Privatum, — quod ad singulorum utilitatem per- 
tinet. The terms and the definitions are taken 
from the Roman jurists : the idea is, however, not 
foreign to our own law. It may be distinctly traced 
in the division of legal proceedings into Common 
Pleas and Pleas of the Crown. 

I may pause for a moment to remark how wide 
a difference of spirit is here indicated by a differ- 
ence of expression : in the Roman law the division 
has respect, in its very terms, to the nature of 
the subject-matter; in the English it has respect 
only to the nature of the practical remedy. In the 
one it is accidental, and confined to the practice of 
our own courts ; in the other, it is founded on the 
nature of things, and is equally applicable to the 
law of every country. 

I propose to divide public law into the six follow- 
ing heads : — 
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I. International Law. 

IL Constitutional Law. 
in. Colonial Law. 
IV. Administrative Law. 

V. Ecclesiastical Law. 
VI. Criminal Law. 

I. The Law of Nations, or International Law» 
if considered not in the aJbstract, but as a posi- 
tive system> defining the rights and duties existing 
between other countries and our own, in the rela- 
tions of war and peace, and, to a maritime state, 
the no less important relation of neutrality, is a 
subject entitled, in no ordinary degree, to the at* 
tention of the English lawyer. It may, perhaps, 
be an additional reason for devoting to the consi- 
deration of it some portion of the time allotted 
to the study of English law, that although there 
does not exist a single elementary or systematic 
treatise upon the subject, written in English, by aa 
Englishman ; yet this deficiency is more than com- 
pensated by the abundant materials contained ia 
the judgments of Lord Stowell, which possess an 
authority recognized throughout the world. 

The first outlines of international law are little 
else than the broad rules of morality applied to 
states, instead of to individuals; but its details, ex- 
cept in so far as they are governed by the express 
pi^ovisions of treaties, rest almost entirely upon 
custom. They have not been reduced into the 
form of a code ; but consist, for the most part, of 
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an aggregate of rules introduced by tacit consent, 
among the nations which constitute the great sys- 
tem of civilized states; but though the law of 
nations derives its sanction from civilized states, 
and was originally introduced with a view to their 
benefit alone, — ^its fimdamental rules have yet a far 
wider application. In looking through the page of 
history we may burn with indignation at viewing 
the wrongs which nations, calling themselves civi- 
lized, have inflicted on those whom they have 
chosen to denominate barbarous and savage : and 
we may blush to behold the stains which defile the 
annals of our own country. But with respect to 
one great blot at least on our national character, 
our bosoms may swell with far different feelings 
when we contemplate the change which the present 
century has witnessed. 

England — once a sharer in the guilt of the 
foulest system of iniquity ever inflicted upon man 
by man — was the first to denounce her former 
practice as a crime : she has laboured long and 
unremittingly to put a stop to it throughout the 
world : nor have her efforts ended here ; as far 
as the limits of her empire extend, she has done 
what in her lay to compensate for the wrongs 
she had committed. Pressing foremost in the 
abolition of the Slave Trade — standing alone in 
the emancipation of her Slaves — England has 
gained for herself a right to assert the univer- 
sal application of the great principles of the law 
of nations. 
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. IL Constitutional Law is that which regulates 
the relations between the supreme governing power 
of the community and the body governed. It de- 
fines, on the one hand, the respective rights and 
duties, the prerogatives, privileges, and functions 
of the several branches of the supreme power, and, 
on the other hand, assigns the corresponding duties 
of those who constitute the body governed, and the 
great public rights usually termed the political li- 
berties of the subject. 

III. The third branch of public law is one which 
in some degree partakes of the nature of the two 
former. It is that which regulates the relations 
between this country and other separate biit de- 
pendent communities, which — whether originally 
founded by ourselves or acquired by conquest— are 
usually comprehended under the title of colonies, 
and hence the branch of law connected with their 
management is termed Colonial Law. Under this 
head will be considered the different kinds of con- 
stitution existing in the colonies — the right of the 
mother country to interfere in their internal go- 
vernment — the rules which regulate how far the 
laws of England prevail there — and the power of 
ultimate appeal, in civil affairs, vested in the ju- 
dicial committee of the privy council. This will 
also be an appropriate head under which to intro- 
duce a view of the principal doctrines relating to 
what is termed the conflict of laws. 
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IV. Administrative Law, which treats of the su- 
bordinate functions of internal government, is of a 
very miscellaneous character. Administration has 
been described by a French publicist as an assem- 
blage of the means whereby the will of the central 
power is disseminated amidst all the members of 
society, and, on the other hand, the resources of 
society, both men and money, are drawn to the 
central power. 

This definition, however correct, when applied 
to a constitution like that of France, founded 
on a principle of centralization, conveys a very 
inadequate idea of the internal government of 
England. In looking at the subordinate institu- 
tions of this country, it will be seen that they fall 
naturally into two classes, the one in which the 
element of centralization, the other in which what 
may be termed the local element, prevails. It may 
be stated, as a general rule, that the institutions 
in which the local element prevails may be traced 
back to our Saxon progenitors — that the institu- 
tions in which the principle of centralization pre- 
vails, have mostly been introduced by subsequent 
legislation. To the Saxon period belongs the 
civil division of the country into counties, hun- 
dreds, and tithings, each with its own proper offi- 
cers locally appointed. To the same period be- 
longs the ecclesiastical division into parishes, each 
parish again having its proper officers locally ap- 
pointed. 
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This local element implies the principle of self- 
government, as distinguished from that of admi- 
nistration, in the limited sense in which the term 
is understood in France. It is no small testimony 
to the vigour of this principle in England, and 
its suitableness to the national character, that it 
has been able for so long a series of years to mould 
itself to the ever-varying circumstances of society. 

Among the various subjects included under the 
head of administrative law, the following may be 
mentioned as more especially entitled to notice: — 
The subordinate functions of the great officers of 
state and the business of their respective offices — 
the collection of the revenue — the poor laws, in- 
cluding the settlement and relief of paupers, the 
rating of property, and the duties of the various 
officers employed — the ministerial functions of 
justices of the peace — the duties of sheriffs and 
other ministers of justice — municipal corporations, 
considered as organs of local government — the re- 
gulations respecting highways, markets, fairs, thea- 
tres, and places of public entertainment. On exa- 
mining the several departments of administration, 
it will be found that there are many which, though 
originally governed by the local element, have been 
subsequently subjected to the influence of the ele- 
ment of centralization. In some instances the two 
elements are combined, as by the last Poor Law 
act : in others they co-exist, more or less independ- 
ently of one another*: thus, in the management 
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of turnpike roads^ there is an approximation to the 
principles of centralization, while the management 
of highways in general continues to be purely local. 
And again, the constable still remains almost an 
impersonation of the local principle ; while, on the 
other hand, the new police has been framed en- 
tirely on the principle of centralization. 

The administration of justice, strictly speaking, 
falls under this head, but it may be treated of more 
conveniently in its connexion with civil and crimi- 
nal law. 

y. The fifkh branch is Ecclesiastical Law, or the 
law relating to religious establishments, — which 
presents a somewhat anomalous appearance. 

As long as Christianity existed in this country 
under one form only, every individual was at the 
same time a member of two communities — the 
temporal and the spiritual, — each of which compre- 
hended the whole population of the kingdom. The 
laws to which the nation owed obedience, as a tem- 
poral community, were administered in the ordi« 
nary tribunals ; the laws by which the nation was 
governed, as a spiritual community, were, from 
the time of William the Conqueror, confided to 
the authority of the ecclesiastical courts. All the 
members of the political body being likewise in- 
cluded in the communion of the church, the eccle- 
siastical jurisdiction extended over the nation at 
large. The church and the state were co-exten- 
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sive. This has long ceased to be the case; but 
still, as long as the established church so far main- 
tained her ascendancy, that the fact of belonging 
to her communion was the condition on which de- 
pended the full enjoyment of political rights, the 
distinction thus created between one class of British 
subjects and another fell clearly within the province 
of constitutional law, — a province to which the 
establishment still adheres, by the idea of a con- 
nexion between church and state, and by the po- 
litical privileges of the episcopal bench. 

The relative position of the two communities — 
the spiritual and the temporal — is now widely differ- 
ent from what it formerly was. The church of Eng- 
land no longer stands upon an exclusive principle. 
Other religious communities have arisen, first by 
the connivance, and subsequently with the sanction, 
of the state ; these communities, as such, owe no 
obedience to the authority of the church ; they 
are governed by other regulations, over which the 
church has no control ; and that which is termed 
ecclesiastical law has thus ceased to comprehend 
(as it formerly did) the whole scheme of provisions 
sanctioned by the state for the regulation of the 
public religion of the country. In treating of this 
branch of public law, it will be the business of the 
professor to take an historical view of the rela- 
tions between the established church and the state, 
and to trace the gradual developement of the rights 
now ei\joyed by the body of Dissenters. 
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If in the political changes which have been 
wrought in our constitution the principal branch 
of ecclesiastical law has been contracted within 
narrower limits than naturally belong to it, the 
same complaint can hardly be made with respect 
to that which may be designated as the penal 
branch, — yiz. that which inflicts penance for the 
benefit of the soul of the sufferer. This is a 
species of jurisdiction to which, in a system of 
jurisprudence, founded merely on human reason, 
it would perhaps not be easy to assign a place : 
it has, however, not merely continued its existence 
to the present day, but has even retained some- 
what of a national character ; not being confined 
in its operation within the pale of the established 
church, but extending the rigours of its discipline 
even to those who dissent from her communion. 

Another circumstance which renders this subject 
more complicated, is, that one of the branches of 
ecclesiastical jurisdiction is in its nature utterly 
foreign to ecclesiastical law : I allude to the au- 
thority which the ecclesiastical courts usurped in 
the dark ages, and still maintain, over questions 
relating to the succession to personal property^ 
The constitution of the ecclesiastical courts must 
necessarily be treated of in connexion with eccle- 
siastical law ; but their jurisdiction in testamentary 
matters will be more conveniently introduced in 
the consideration of that branch of the law by 
which private property is regulated. 
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VI. The Criminal \Law is that which has for its 
ohject the protection of all such rights^ — ^whether 
vested in individuals or in the community at large, 
— as it is the duty of every member of society to 
observe, and the observance of which is deemed 
to bear so directly upon the general welfare, that 
punishment is awarded to those who infringe them. 
To the administration of criminal justice we are 
indebted for the security of our property and our 
persons, and the maintenance of the general peace 
and order of society. Criminal jurisprudence is, 
therefore, a subject of such universal interest, that 
no man can without shame confess himself to be 
ignorant of its general principles ; and at the same 
time it is one with respect to which it is peculiarly 
important, in a practical point of view, that infor-^ 
mation should be extensively diffused, as it is a 
branch of the law which is left, more than any 
other, to be administered by persons who have had 
no professional experience, and who, in many in- 
stances, have not acquired even the rudiments of 
professional education. 

To the statesman and the philanthropist the 
criminal law offers problems of the highest inter-* 
est; whether they direct their attention to the 
great end which it has in view — the repression of 
crime, — or endeavour to solve the scarcely less mo- 
mentous question — How is this end to be effectu- 
ally secured with the least infliction of evil ? 

For a long period of time, and almost to our 
own days, the world was taught to believe that 
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the criminal law of England, if not absolutely per-^ 
fect^ had yet reached as near perfection as it was 
possible for a human institution to go. In the year 
1806, the translator of Filangieri omitted that part 
of the work which treats of criminal legislation, as- 
signing for a reason, that, in this respect, our own 
institutions were so excellent that they needed not 
the aid of science. At the time when this appeal 
was made to the apathy and the prejudices of the 
public, there were minds at work, strenuously em* 
ployed in investigating the actual operation of the 
system. When the day of inquiry came, the period 
of laudation was at an end. It was speedily ac- 
knowledged that our so much vaunted criminal law 
— irrational in its procedure — confused in its form, 
and savage in its denunciations — was fitted only to 
the uses of a barbarous age. Many of these ob- 
jections have been removed ; much yet remains to 
be done. By the consolidation made, some years 
ago, of numerous and frequently inconsistent enacts 
ments, the form of the law was simplified, and at 
the same time a less irregular scale of punishment 
was introduced. By later statutes, the several 
gradations of crime have been defined with greater 
discrimination; and thus, in all the lower degrees 
of guilt, the severity of punishment has been mi- 
tigated; while the awful penalty of death, once 
lavished with so thoughtless and indiscriminate a 
hand upon ofiences of almost every conceivable 
degree of criminality, has been confined to those 
cases of more heinous enormity, in which alone, by 
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coinciding with the general feelings of mankind, 
it can attain the ends for which punishment is 
inflicted. 

Within the last few years, the reformation of the 
criminal law has occupied the attention of almost 
every country in Europe, from Norway to Spain, 
and from the ancient monarchies of the West to 
the rising independence of Greece. The united 
efforts of philosophers and statesmen, — conducted 
through a field of inquiry hitherto but partially 
explored, — cannot fail to lead to the discovery of 
general principles, which being founded in the 
nature of man, must be equally applicable to 
every system of law throughout the world ; while, 
at the same time, the mode in which they are 
expressed will ever vary according to the circum- 
stances, the feelings, and the historical associations 
of each individual nation. There is a body of 
commissioners now employed in revising the cri- 
minal law of England. When the revision is 
completed, we shall possess (or the public will 
be much disappointed) a penal code, which, while 
it preserves its individuality of character, — with 
such alterations in its details as are required by 
the present condition of society, — will, at the same 
time, in the scientific views embodied in its ge- 
neral structure, testify that England has not re- 
mained an idle spectator of the progress of crimi- 
nal jurisprudence.* 

* See note (1). 
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The introduction of this code will afford a fitting 
opportunity for drawing the attention of students 
to the main provisions of the criminal law, and the 
general principles on which it is framed. 

I now proceed to the analysis of Private Law, in 
which I propose to make the following divisions : — 

I. The Law of Property. 
IL The Law of Torts. 
IIL The Law of Contracts. 
IV. Commercial Law. 
V. The Law of Persons. 

VL The administration of justice in Courts of 
Equity. 

Vn. The administration of justice in Courts of 
Common Law. 

L The first branch of private law is that which 
treats of Property, considered with respect to its 
enjoyment and transfer. Here will be noticed the 
division of property into real and personal. With 
respect to the former, it will be necessary to ex-- 
plain the nature of tenures — the legal conception 
of an estate — the various kinds and degrees of 
interest — the nature of incorporeal tenements, of 
easements, and other rights answering to the jura 
in re of the Roman law. This will be followed 
by a similar inquiry into the nature and incidents 
of personalty, — whether corporeal, such as goods 
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in the course of which will be introduced an ex^ 
planation oJT the terms property and possession^ as 
applied to personalty, and of the distinction bcr 
tween general property and special property. 

This branch also comprehends the Law of Con- 
veyancing, including the creation and transfer ot 
estates, — whether absolute, as by sale, or condi- 
tional, as by mortgage; — together with the doc- 
trine of titles ; the law relating to the succession of 
property by will or intestacy, or, as it is more usu- 
ally termed, the law of executors and administra- 
tors ; and the law relating to uses and trusts. 

It will be perceived that this branch of law is, in 
its subject-matter, co-extensive with the Jus Rerum 
of the Roman jurists. 

IL The second branch of private law is that 
which treats of Torts, or civil injuries; whether 
these torts are committed against the property of 
another, or against what are sometimes denomi- 
nated the absolute rights of persons. These ab- 
solute rights of persons, as they are termed, fall 
under the consideration of private law only in 
so far as they are infringed; it will, therefore, 
be sufficient to confine our attention to the injuries 
for which redress is provided, without entering into 
any abstract inquiry into the nature of the rights 
themselves. 
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III. The third branch of private law will treat 
of the nature and effects of Contracts^ of the ge- 
neral rules relating to Choses in action, and of the 
distinction between special contracts and simple 
contracts. In taking a view of simple contracts, 
it will treat of the forms which are, in certain 
cases, essential to their validity, of the necessity of 
a consideration, of the different kinds of conside- 
ration, and of such as are void or illegal. The 
distinction will be pointed out which exists be- 
tween, — 1st, express contracts, — 2nd, implied con- 
tracts, or those of which the existence is to be in- 
ferred from circumstances, — (these two kinds of 
contracts being the same in their nature, and dif- 
fering only in the mode of proving them,) — and, 
Srd, such contracts as are said to be implied in 
law. This implication takes place when, in conse- 
quence of certain things done, a relation is created 
between the parties, producing, in its legal ope- 
ration, effects similar to those of a contract. This 
was termed in the Roman law a quasi contract. 

The rules which govern the nature and opera- 
tion of contracts in general will be more particu- 
larly illustrated in their application to the con- 
tracts of most frequent occurrence, particularly 
those of sale and bailment. 

The Law of Torts and the Law of Contracts, the 
two great branches of what, in the language of 
practitioners, is denominated the law of Nisi Prius, 

c 2 
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constitute, when taken together, the Jus Obliga- 
tionum of the Roman law. When one person has 
done an injury to another, a relation is created be- 
tween the parties. The one has a right to compen- 
sation for the damage he has sustained, the other 
is under an obligation to make good the damage 
he has occasioned. A relation of the same kind 
is created when a contract is entered into : a right 
is conferred on one party, an obligation is imposed 
upon the other. The right thus resulting from 
a tort, or a contract, has no peculiar name in Ro- 
man jurisprudence. To the mind of the English 
lawyer it presents itself as a light of action. The 
correlative of this right is, in the language of 
the Roman law, denominated obligatio.* We have 
no corresponding term in our own law; perhaps 
the word liability, if used in a somewhat restricted 
sense, may come very near it. The obligatio ex con- 
tractu is the liability which a man incurs by fail- 
ing to perform a contract ; the obligatio ex delicto is 
the liability which a man incurs by the commission 
of a tort. The two words, obligatio and liability, 
are, in an etymological point of view, very nearly 
of the same import, with such difference only in 
the shades of meaning as might be expected from 
the difference between the Roman law and the 
English; — the one conveying absolutely the idea 
of the existence of the duty, the other involving also 
a reference to the probability of its being enforced. 
f See note (2). 
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IV. The fourth branch is that of Commercial 
Law.. 

A great portion of this subject is intimately con*, 
nected with the law of contracts^ and is introduced 
under a diflPerent head^ chiefly from motives of con- 
venience. I might urge, in justification of this 
plan, that in many countries the law of commerce 
constitutes a separate and distinct code ; and even 
where this is not the case, there may be reasons 
for giving it a separate consideration. The law of 
contracts, considered as a part of the law of Nisi 
Prius, has a continual reference to the immediate 
result of a contract, in imposing a liability upon 
one party, and conferring on the other a right of 
action. The parties to the contract are viewed 
only in the light of plaintiff and defendant. Mer- 
cantile contracts are of a more complicated nature, 
frequently extending through a long course of deal- 
ing, and involving the rights of numerous parties. 
These rights are indeed continually brought before 
courts of justice, and it is only thus that the rules 
of commerce receive the stamp of law ; we must, 
therefore, derive our knowledge from the judicial 
decisions pronounced in individual cases. But, at 
the same time, it is only by taking a more gene- 
ral view that we can comprehend the principles by 
which mercantile transactions are regulated. 

The principal subjects treated of under this head 
will be, bills of exchange and other negotiable 
securities — partnership — principal and agent — 
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insurance — the law of shipping — and maritime 
contracts: the whole to conclude with insolvency 
and bankruptcy. 

V. The Law of Persons will contain a view of 
the principal relations of domestic life, and of the 
several classes of persons who are subject^ in a 
greater or less degree, to legal incapacity; for 
instance, minors, aliens, lunatics. 

YI. The sixth head relates to the administration 
of justice in Courts of Equity. Under this head 
will be introduced an account of the origin and 
progress of the equitable jurisdiction of the Court 
of Chancery, and of the subjects to which this 
jurisdiction extends, together with an outline of 
the mode of procedure. 

VII. The last head relates to the administra- 
tion of justice in Courts of Common Law. It will 
contain an historical outline of the jurisdiction of 
the several courts, superior and inferior, and an 
exposition of their present practice — the method 
of commencing an action — the doctrine relating to 
appearance — the history of arrest on mesne process 
— * the principal rules of pleading — trial, with its 
incidents, including the law of evidence — interlo- 
cutory proceedings, and proceedings in the nature 
of an appeal — judgment, costs, and execution. 
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Although this is the last point at which I have 
arrived in my analysis^ it is the first on which I 
propose to undertake a course of lectures. The 
subject is one which, notwithstanding the dryness 
of practical details, can hardly be without some 
degree of interest even to the unprofessional stu* 
dent, as containing an explanation of that visible 
portion of the law which comes under his observa- 
tion, and excites his curiosity in courts of justice. 
To the professional student it is calculated to be 
of peculiar utility, as it conveys that kind of know, 
ledge of which he will first find the want in the 
further prosecution of his studies; for as the law 
has been developed to its present form chiefly by 
the practice of the courts, so its most important 
rules are frequently conveyed in the language of 
the courts, and are thus absolutely unintelligible 
to those who are not familiar with the terms of 
practice. 

As an instance of this, I may cite a case which 
has been recently decided. A man having a writ 
of execution against the goods pf another, seizes 
them : he seizes them, however, not in execution of 
the. writ, but for other purposes, and converts them 
to his own use, employing the writ merely as a con- 
trivance to get possession of them. Is this seizure 
justified by the writ, or is it a trespass ? This is a 
question of considerable importance in its bearing 
on the execution of legal process ; and as there was 
great difference of -opinion among the judges, the 
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cause in which it was involved was ultimately car- 
ried to the highest court of appeal. The point was 
raised upon a question as to the admissibility of cer- 
tain evidence, and the decision turned upon a tech- 
nical rule of pleading. The House of Lords decided 
that the evidence was admissible ; and the ground 
of the decision was, that, when mixed with fact, 
a virtute cujus is traversable.* This decision ex- 
presses no principle relating to the execution of 
process, but a principle is involved in it; and it 
is because it is the character of our law not to as^ 
sert principles in terms, but to involve them in the 
expression of technical rules, that it is almost im- 
possible for the student to advance until he has 
mastered its technical language. A knowledge of 
the language of pleading, in particular, is as neces- 
sary to the study of law as a knowledge of the 
language of logic to the study of metaphysics. 

My object in this, as in other branches of my 
subject, will be a simple exposition of the law, 
and not a discussion of its merits. In treating, for 
instance, of the law of evidence, my only endea^ 
vour will be to give a clear view of that compli- 
cated system.. It will be for the student himself, 
by the exercise of his own reason, and of his own 
observation, to decide how far the system answers 
its object — that of discovering the truth. It may 
be a singular problem to ascertain what is the rela- 
tion between the facts as they exist, and the facts 

* Lucas V. Nockells. 10 Bingham, 157. 
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as they are admitted in evidence; and it would 
be an interesting speculation to investigate how. 
much of the uncertainty of the law may be due 
to the highly artificial rules of evidence by which 
truth is elicited or concealed, according to the skill 
of contending advocates. But whatever may be the 
interest which attaches to such speculations, and 
whatever claims they may have on the attention 
of those who apply themselves to the general prin- 
ciples of jurisprudence, they do not fall within the 
province which is assigned to me as a teacher of 
English law. 

The view which I have taken of the past history 
and present cpndition of the law of England, ap- 
pears to me to confer at this day a peculiar im- 
portance on the establishment of instruction in 
law as a branch of academical education. The 
beneficial results to which such an institution may 
lead, are not limited to its direct and immediate 
effects- Were the class of the professor reduced 
to a solitary pupil, the amount of instruction af- 
forded him might be far from inconsiderable ; but 
the advantage he derived would, in no material 
respect, differ from what might have been as effec- 
tually secured by the perusal of published treatises. 
But when the class consists of a number of stu- 
dents, nearly of the same age, and engaged in 
the same pursuits, — who are thus made to travel 
together over the same ground, keeping pace with 
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one another, and haying their attention directed 
at the same time to the same objects, — the effect 
produced by the lectures does not lie merely in the 
information they contain, but in the spirit with 
which they animate the student, and the control 
which they exercise over his labours. 

Thus it is that the professor, by giving a pe- 
culiar direction to the studies of his pupils, and 
leading them to the cultivation of a particular turn 
of mind, may be enabled ultimately to exercise an 
extensive influence over the interests of society at 
large. Never has there been a period in the his- 
tory of England, since the great movement which 
led to the dethronement of the Stuarts, when an 
influence of this kind was so likely to be attended 
with important results as that in which we now 
are placed. The practical defects of our law are 
every day attracting more strongly the public at- 
tention — a spirit of change is already extensively 
at work. How are these defects so likely to be re- 
medied— -how is the spirit of change capable of 
being so beneficially governed and directed, as by 
creating a body of lawyers, in whom the knowledge 
of practical details is subordinate to a general com* 
prehension of the whole system ? 
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NOTES. 



Note (1), page $2. ■ 

It is astonishing how little is known in England of the progress 
which other nations are making in the improvement of their Cri- 
minal Law. The following passage will at least show how imi- 
yersal has been the attempt. It is extracted from an analysis* of 
one of a course of lectures delivered last year, by M. Ortolan^ at 
the Faculty de Droit, at Paris. The course itself is one which, 
from its very title, bears testimony to the interest which the sub- 
ject excites in Prance : — 

'^ Cours de li^islation pinole comparie. 

" Oil en est la civilisation modeme, en &it de legislation p6- 
nale? 

" C*est la premiere question que nous nous sommes adress^ ; 
et, pour y r^pondre, prenant ime simple division geographique, en 
attendant des divisions plus significatives, qui viendront plus tard, 
nous avons pos6 devant nous comme une carte, comme une mappe- 
monde, frontispice d*im cours de legislation compar^e* 

" hk, plapant au centre la France, nous avons eu : 

" A VEsty FAllemagne, la Prusse, et TAutriche, qui en font 
partie; la Suisse, oii se combinent trois nuances de nationalit^s 
diverses, nuds qui, pour son travail modeme de p^nalite, se mo- 
dule, en majeure partie, sur Tune d'elles, FAllemagne. 

*' Au Midi, ritalie, FEspagne, le Portugal ; la Gr^ce, royaume 
nouveau, sans pass^ dans sa forme actuell^, stppele k improviser 
tout d^une piece ses institutions. 

'' Au Nwrd^ la Bel^que, et la Hollande, la Grande-Bretagne, le 
Danemarck, la SuMe et la Norwege, la Russie, et la Pologne. 



♦ The analysis is contained in the " Revue Etrangere et Fran- 
9aise" for August 1838. 
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'^ Enfin au Svd, TOcean ; et par de \k, 1* Am^rique, ou apparais- 
sent BUT plus d'un point les theories philosophiques de TEurope^ 
traduites en realisation^ comme sur iine terre plus neuve^ sur un 
sol moins embarrass^. 

'' Nous avons 6tudie tons ces pays^ et tons, depuis les premieres 
annees de notre si^cle jusqu'a ce jour> nous les avons vus en travail, 
en enfantement de legislation penale ! 

'^ Portant d'abord notre attention sur les l^gislateurs^ nous avons 
vu le penchant a la codification se repandre ; les projets succ^der 
aux projets, les syst^mes aux systdmes ; chaque revolution poli- 
tique amener presque toujours son essai de reforme criminelle. 
Nous avons suivi la trace de ces travaux^ signale Tinspiration sous 
laquelle ils ont 6te produits ; les hommes 6minens qui y ont at- 
tache leur nom ; les codes qui en sont sortis. 

" Depuis 1 830^ un dernier et nouvel esprit d*anieiioration sem- 
ble, pour la plupart^ les avoir de nouveau remises en question. 
Le plus souvent nous n'avons vu que des projets, sans cesse repris 
et discutes : cependant quelques codes tout r^cents ont ^te feaUs^s ; 
nous les avons enregiBtr^s, et partout nous avons montr6 le travail 
qui s'opdre. 

'< Comment s*opdre-t-il ? Comment les projets de legislation 
Bont-ils con9us et en^nt^s? L'elaboration gouvemementale^ les 
commissions et les discussions legislatives du regime constitutionnel 
nous sont connues ; mais d'autres exemples nous ont frappes. 

" Ici, c'est un jurisconsulte en renom, appeie par le prince, pres- 
que comme aux temps antiques^ a remplir la mission de legislateur 
criminel^ k donner son projet ou a se prononcer sur celui qui lui 
et soumis: Romagnosi^ en Italie; Feuerbach et Gonner, en Ba- 
vi^re ; Erhard^ Tittmann, Stubel^ Gess, en Saxe ; Mittermaier pour 
le grand duche de Hesse. 

'' La^ ce sont le senat et la chambre des representants de la 
Louisiane^ le senat et le congr^s Americain qui deferent cette 
noble mission k un citoyen, Livingston ; et, apr^s sa mort, la re- 
publique de la Guatimala, qui a adopte Tun de ses codes^ decida 
qu'un port de mer portera son nom. 

'' Ailleurs, ce sont les cortes de Portugal qui font im appel aux 
savants de tous les pays, offrant k leur emulation im prix de mu- 
nificence nationale. 
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'^ Des actes legislatifs passant aux th^ones^ nous avons vu les 
plus hautes discussions^ sur Torigine et le but des peines, sur leur 
nature et leur intensite^ sur la peine de mort^ sur Tinstitution du 
jury^ sur le regime des prisons^ en debat par toute TEurope ; la 
France^ la Prusse, TAngleterre, TEspagne, envoyer tour k tour des 
hommes ^minents a TAm^rique^ dans un but d'exploration scien- 
tifique des faits et des exemples penitentiaires^ tandis que sur 
le continent les essais se reproduisent, la controverse s'^daire^ les 
uns 7 mettant leur experiences les autres leur esprit d*inno7a- 
tion." 



Note (2), page 36. 

Obligatio is defined by Paulus — ^^ Juris vinculum quo necessi- 
tate astringimur alicujus rei solvend® secundum nostras civitatis 
jura." 

This definition points to the effects of liability, but contains no 
intimation of the causes from which the liability results. The fol- 
lowing explanation is given by Wamkoenig :* — 

" Du» igitur omnium obligationum sunt causes ; factum, quo 
aliqua necessitudo inter creditorem et debitorem constituatiu:, — et 
juris prsBceptum, quo ea pro juris vinculo sancitur."t 

The same author has elsewhere given a philosophical view of the 
origin of liability : — 

" Lidte igitur agit, qui suo jure utitur : Ulidte, qui jus alterius 
Isedit. 

'^ Facti illiciti effectum definire facile est. Necessitate jus alte- 
rius agnoscendi et inviolatum servandi astringimur, non minus post 
admissam laesionem quam aritea. Post eam iUud inviolatum servare 
non possumuB, nisi tollendo leesionis illatae effectus : i. e. repourando 
damnum alteri datum, si quidem ea reparatio fieri potest. Ideoque 
laesionis illates vis et effectus in damni resarciendi obligatione con- 
sistit : i. e. in necessitate aliud &ctum admittendi, quo toUitur in- 
juria priori facto admissa. Sequitur, eum qui factum illicitum 

* Instit. lib. iii. 1. 12. 

t Wamkoenig, Institutiones Juris Romani, § 757. 
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committit, Migari uuapere ad ^qaSA faciendum — ideoque illimi- 
tata juris coi libertate in tantum priYari, ut fiudendi necessitate 
teneatur. 

^ Cum is^ qui jure suo utitur^ nemini &ciat injuriam : constat 
e licito fiu^ nullam nasci aliquid &ciendi neceasitatem. Quoniam 
nemo sibi ipse obligatus esse potest. Sununa hujus doctrinsd hsdc 
est-— nullo ex, facto obligationem nasci posse nisi quod juris alieni 
lasionem continet. Obligationem hoc loco sensu proprio intelligi- 
mus — (liability); nee ea comprehendimus generalem istam jura 
alterius non ksdendi necessitatem (duty)^ ex qui obligatio quidem 
nasci potest, licet ea per se obligatio dicenda non sit. * * * * 

Quee cum ita sint^ quaeritur an et alia sint facta (prseter juris 
Isesiones) quibus alii faciendi necessitas eiga alium imponi, et 
Tinculum obligationis constitui possit?" 

The discussion of this question is too long to be inserted : it 
contains a view of the effect of an agreement, and the liability 
which it imposes. 

" Constat ex his quae disputavimus^ duas esse obligationum 
caiuas^ juris Isssiones jam illatas^ et conventiones : illas Romani 
delicta^ has contractus appellarunt.*' * 

* Warnkoenig, Doctrina Juris Philosophical $$ 107> 108 — 119. 
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LoxooK : 
Plihted ^yy Samuel Bentley, Bangor House, Shoe Lane. 
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